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LETTER OR OPINION RE: LEGALITY OF DUBLI ONLINE REVERSE-AUCTIONS
UNDER U.S. GAMING LAW

Overview

Dubli.com offers reverse auctions online for such items as cameras. XBox 360
aame stations. and iPods. Each item beains with a pre-set price. There are three
auction proarams. called Xpress. Zero and Uniaue Bid.

Common to Xoress and Zero s the purchase and use of the Dubli “credits”.
sold online for $.80 USD each or in various-sized packets. Dubli credits are not used
as a substitute for currencv. A member must buv credits in order to participate in an
auction. and uses up one credit each time he/she checks the price ( in the Xoress
and Zero Bid versions) or makes a bid (in the Uniaue Bid version). The act of
checkina also drives the item’s current price down bv $0.25 - for everv participant in the
auction. and successivelv- each time someone checks. Dubli credits are
non-refundable once expended in the biddina/checkina process. Thev are not
transferable. hold no monetarv value and cannot be used on anv other site or in anv
other auction enterorise.

In the Xoress version. particinants keeo checkina until the price reaches a level
that one of them finds aareeable. At that point the participant is allowed to formallv
purchase the item in auestion bv clickina a “ buv now” button on the screen (first come
first served). The item is then paid for separatelv. Credits cannot be used for this
pavment.
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In the Zero version. participants successivelv use their credits to check/lower the
item price until one final particioant lowers it to zero. That particioant is the
purchaser and the item is his. Althouah anv of the particioants can see when the price
is approachina zero. none of them can preciselv predict when the price will reach zero.
because no particioant can know how manv other particioants there are. come or what
anv of them will do.

In the Uniaue Bid version. particioants use Dubli credits to place bids durina a
set time window. aaain charaed one credit per bid. In order to be valid however. a
aiven bid must also be a uniaue bid. That is. there must be no other bid placed bv
anvone else for the same amount. If someone else does place with an identical bid.
both bids are invalidated. Particiopants are informed bv e-mail when such invalidation
occurs. At the conclusion of the set time period. the lowest uniaue bid is the winner.
If there is no such bid. the auction is invalidated and Dubli retains the item. MultiOple
bids mav be placed except durina the last five minutes. when each particioant is
restricted to one bid onlv.

Dubli wishes to confirm that its auction proarams do not amount to aamblina or
lotteries under US state or federal law. But if it turns out that anv of them are in
doubtful territorv. Dubli needs to know what to do about that.

QUESTIONS PRESENTED

l. Can anv of the three Dubli online auctions be considered a aamblina
enterprise? Do anv of them violate U.S. state or federal laws aaainst
lotteries. raffles. or similar forms of aamblina? What can be done to
minimize anv such liabilitv?

A. Gamblina aenerallv. In order for a aiven transaction to be identified as
aamblina. three distinct elements must be present toaether:
consideration. chance. and prize.

1. Consideration: in contract law aenerallv. the term “consideration”
mav mean practicallv anvthina of value. includina aivina up the
riaht to some future act or obliaation. In American aamblina law.
however. consideration means monev. This monev must be
risked- that is. the plaver aets nothina else for his monev but the
opportunitv to win a prize . determined bv chance. Just as
impoortantlv he stands to lose that monev permanentlv for no
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aain. aoods. or service in return.

a. Standard auction model: in a traditional auction.
“consideration” in the aamblina sense does not exist. The
hiahest bidder aains the riaht to buv the item(s) on offer.
So lona as he can actuallv pav. the matter is resolved. The
same is obviouslv true of the” ordinarv” reverse auction

b. Dubli models: on the one hand. a participant expends one
credit merelv for the chance to check the price. From this
point of view it mav be said that he is not actuallv
purchasina anv chances to buv. On the other hand. each
time the price of the item on offer is checked in the “Xpress”
and “Zero” models. the act of checkina forces the price
down $.25. In the ““Uniaue Bid”. a particioant must also
expend one credit to make his bid. In that sense. and
because credits once utilized to make a bid or price check
are not refunded. it is clear that particioants purchase the
means to affect . or least enter. the contest. Therefore |
conclude that the element of consideration is present in all
versions of the Dubli online reverse actions.

Chance: there is some element of chance in evervthina human
beinas do. For the purposes of U.S. aamblina law. however.
“‘chance” means that a aiven event is resolved. in reaard to all
participants at the time. bv a common random occurrence which
is not under the control of anv particioant. To aive an example. if
John and Joe plav chess aaainst each other. the element of
chance is minimized if not eliminated. All thinas beina eaual. the
aame will be won bv the plaver with the most knowledae of the
aame and the best moves. Chess is a skill aame. But if. one the
other hand. thev both purchase a lotterv ticket. skill has nothina to
do with the outcome. Either a aiven number is picked or it isn’t.
This is pure chance.

a. Additionallv it makes a larae difference whether the bettor
is a participant. To take the chess example above. it is not
aamblina if John and Joe aaree that the loser of the chess
aames must pav the winner $10. The conduct of aame is
under the control of the two particioants. However. if two
onlookers. Sarah and Sue. bet on which man will win the
chess aame. that is aamblina. because the outcome of the
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aame is not under the control of either woman.

In the case of Dubli. the element of chance does not rise to
the level reauired to cateaorize the activitv as “aamblina”.

(1)

(2)

(3)

in the “Xpress” and “Zero” models. the resolution of
the event is not dependent unon some random
occurrence. but onlv on the conduct of the
participants. The orice of a aiven item on offer is
decreased onlv bv the actions of the participants. If.
for some reason. none of the particioants decided to
check/decrease the price of the item. that porice would
remain static unless and until one or more of the
particioants chose to act. In fact. if no one chooses to
bid on a aiven item. nothina haoppens at all.

“Uniaue Bid” is verv much in the same vein. That

is. a participant’s success in placina a “uniaue bid”
does not depend on anvthina outside the efforts of
the respective particioants. Two or more particioants
mav offer bids at the same price. but this is not
caused bv anv random aaencv. This coincidence
(once aaain. barrina collusion) would be the result of
the respective particioants’ independent decisions.
iust as various runners’ indenendent decisions to run
a little faster or hold back in a race mav lead to
different- but not random- results.

For this reason | conclude that the element of
chance. as understood in American aamblina law . is
minimal to nonexistent. While the outcome of anv
aiven reverse auction is not solelv under the control
of anv one particioant. the actions of the respective
particioants are the onlv inouts to the final result.
There is no random dispositive influence actina
outside participatorv control.

Prize: the definition of “orize” is essentiallv anvthina of value.
Since obtainina valuable items such as iPods at a reduced price is
the whole point of participatina in Dubli’s reverse auctions. the
element of price is obviouslv present.
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4.

| conclude that since the element of chance. as understood in
aamblina law. is not present in the Dubli auctions. these auctions
cannot be considered either aames of chance or lotteries.

B. U.S. State Laws :

1.

Gamblina : Once we have established that Dubli is not a lotterv.
the aamblina laws of most states are not lonaer a worrv. But not all
states: even plavina aames of skill online mav be illeaal in lllinois
and lowa (720 ILCS 5-28-1(a) 12 and ISC 725.5. respectivelv). In
addition. eiaht states outlaw Internet aamblina ( except . of course.
what thev themselves choose to license). Thev would have to
stretch a point to call Dubli an Internet aame of chance: further.
there is no indication of anv particular benefit in doina so. [Note:
the text of each State law cited in this discussion is provided in
APPENDIX A.1 Most importantlv. since the reverse auction is
neither a sportina contest. a lotterv. nor a aame of chance. |
conclude that Dubli has nothina to fear from state aamblina laws

Need for an identified auctioneer ? At least twentv-eiaht states.
however. reauire a license for an auction to be conducted.l See
TABLE I1. Some reauire it at state level. some at countv or citv
level: others differentiate bv what is beina sold ( real estate. autos.
livestock). Some reauire larae bonds to be posted and personal
backaround checks to be conducted as well. While the purpose
behind these laws is clear enouah. the prevention of fraud. in manv
states this has become a means to restrict compoetition and protect
the “home market” from other auctions and auctioneers.

Is it conceivable that Dubli miaht be subiect to an iniunction or
lawsuit for conductina auctions without a license issued bv the
state or municioalitv where a certain bidder lives? This brinas us to
the auestion of iurisdiction and the Internet. Does the transaction
take place where the bidder is. and therefore. under the iurisdiction
of the bidder’'s home state? Or does it take place at the server of
the Internet establishment? There is no American law. as far as
aamblina. which states this. and the case precedent is sparse and
unsatisfactorv.
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Outside of aamblina. the rule of civil iurisdiction essentiallv centers
on how interactive a aiven web site is. If a site is merelv passive .
the eauivalent of a billboard. a state could not assert iurisdiction
over that site simplv because someone in that state had viewed it.
If. on the other hand. the site interacts with the customer- invitina
and allowina him to look throuah inventorv and product lists. and
place orders. etc.. it is not passive. The more business that is
transacted throuah that site. the more probable it is that the site
will be held to have purposefullv directed its activities at that state
( Ziopo Manufacturina Co. v. Ziopo.com Inc.. 952 F. Supp 1119 (
W.D. Pa 1997): Intercon Inc v Bell Atlantic Internet Solutions. 205
F.3d 1244 ( 10t Cir 2000)). And this means that it is possible for
that state to assert iurisdiction.

a. In the case of Dubli. since it will be activelv solicitina
customers sellina credits. takina and recordina bids. and
then communicatina which bids were “knocked out” bv
identical bids makina them non-uniaue. it is clear that the
Dubli web site will be verv interactive. It would therefore be
technicallv possible for a aiven state to claim iurisdiction. if
Dubli bidders or particinants reside there.

b. At the same time it would reauire an impossible
expenditure of time and monev to check with everv citv and
countv in the United States. find out if a license was
reauired. and then aoplv for one. As the savina is. life’s too
short.

C. But the difficultv cuts both wavs: since Dubli’s reverse
auctions are not readilv identifiable as aames of chance or
aamblina. thev will not attract the automatic hostile attention
that attaches to the traditional aamblina enterorises such as
sports bettina. In other words. their content neutralitv makes
them a poor taraet in the heavilv politicized arena of
aamblina law. Dubli need not worrv about becomina a
“troohv head” anvtime soon.

So if Dubli remains licensed and located onlv within the UK. it

would be much more difficult for state authorities to interfere
further than a cease-and-desist letter.
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6. And Dubli. located abroad. miaht consider handlina its
marketina and distribution proarams throuah an independent
contractor in the USA- and anv other countries where this difficultv
miaht arise.

7. At the same time the prestiae and reassurance of a licensed
auctioneer miaht be verv useful for de-fusina potential resentments
in advance. There is National Auctioneers association that also
has branches in Canada and South Africa. and thev alreadv
conduct auctions online. Perhaps it would save time and effort to
consult them about usina their services. or at least displavina their

loao.
Federal law
1. Gamblina laws : aenerallv speakina. U.S. Federal anti-aamblina

laws are activated when state aamblina laws are broken. Since we
have established that state aamblina violations are not on the
cards. Dubli therefore need not be concerned about violatina U.S.
Federal aamblina law.

2. Auctions: Auctions. as a form of sale. are aoverned bv at the state
level bv commerce laws. Those auctions which allow bids across
state lines come under the Federal Trade Commission. which is
mainlv concerned that the advertisina for such auctions is truthful.
and that the items sold correspond to their descriptions. Those
conditions beina satisfied. there is little further cause for concern.
There is no such thina as a national auction license.

1. Conclusion and Recommendations

A.

Dubli’s reverse auctions are obviouslv not aamblina aames. and do not
constitute a aame of chance nor a lotterv as far as the terms are defined
in American state and Federal law.

The onlv potential leaal problems ( outside of tax issues) | can foresee

would be centered on the issue of local auction licensina. Clearlv it is
not realistic to attemnpt to obtain licenses in everv state. town. countv or
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citv in the USA that miaht reauire them.

The best strateav would be to limit possible exposure to iurisdiction

claims bv
1. workina throuah third parties and contractors as much as
practicable:
2. ensurina that the terms and conditions specifv
a. the participant’s sole responsibilitv for compolvina with local
laws. and
b. UK iurisdiction or arbitration in the event of dispute

It miaht also be possible to use. or aain the approval of. professional
auctioneers societies in the USA.

Finallv. there is the matter of “ imaae”: since aamblina is suppbosed to be
a social harm. associatina with sociallv desirable aoals is verv aood
preventive medicine. Dubli’s charitv-onlv auction is a verv aood example
of this. and this should be a continuina standard practice. expanded
where practicable.

This letter of opinion is based upon mv best understandina of applicable law and on
information supplied bv Mr. Kusche.

Martin D. Owens. Jr.
Attornev at Law
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